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• Define a medical error 
• Identify the key elements in disclosure process 
• Planning the content of the disclosure conversation 
• Identify what to do with others errors 
• Identify what to do with own errors from a personal and institutional 

perspective 
• Identify some legal concerns related with medical errors 

Objectives: 

• Medical errors 
• Errors by others 
• Follow words with actions 
• Legal concerns 

Structure: 
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Clinical Case 1 
Authors: Philip C. Hébert, Alex V. Levin, Gerald Robertson 

Disclosing Medical Errors the Right Way.  

5 

 A 37-year-old woman with an unremarkable medical 
history visits her physician for a physical examination.  

 As the physician is about to enter the examining room, 
she is taken aside by her nurse, who has just noticed for 
the first time that the patient’s last Pap smear, done 3 
years earlier, showed adenocarcinoma in situ.  

 The report, although filed in the patient’s chart, is a 
complete surprise to the physician as well. She cannot 
understand how it was missed because the patient had 
been seen several times in the clinic since the test was 
done.  

 The physician considers what she should tell the patient. 



Clinical Case 1: Comment 
Authors: Philip C. Hébert, Alex V. Levin, Gerald Robertson 
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The physician should ensure that the report of the adenocarcinoma in situ is accurate 
and in the right chart.  

She should tell the patient, before the examination, about the report and admit that it 
seems the report was not acted upon. 

The patient may ask what the consequences now are for her health. The physician may 
be unable to answer the question at this time.  

False reassurances, blame placed on the patient for failed follow-up or blame placed on 
office staff will not be helpful.  

The patient should be offered an immediate and thorough examination with prompt 
retesting and, if needed, follow-up as soon as possible by an appropriate specialist.  

The physician should re-evaluate her office procedures and inform the patient of what 
will be done to prevent similar errors caused by ineffective data management. 
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Errors 



Tough Talks: Helping Doctors Approach Difficult 
Conversations. A toolbox for medical educators 
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• Failure of a planned action to be completed as intended, or  
• The use of a wrong plan to achieve an aim. 

Medical Error:  

• Harm resulting from the process of medical care rather than from the 
patients’ underlying disease.  

Adverse Event:  

The vast majority of medical errors are not associated with 
an adverse event (i.e. do not cause harm). Similarly, most 
adverse events are not associated with a medical error and 
therefore are not preventable.  

Errors that cause harm is the overlap between medical 
errors and adverse events. 



Medical Error and Adverse Event 

Disclosing Medical Errors the Right Way.  

11 

Source: Kelly Fryer-Edwards, MA, PhD. Tough Talks: Helping Doctors Approach Difficult Conversations.  
A toolbox for medical educators 



Ethical rational for error disclosure 
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Informed 
Consent  

Justice 
and 

Fairness  

Truth-
Telling  



Ethical rational for error disclosure 
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• Important information to patients that they need to make 
informed decisions about their subsequent medical care.  

Informed Consent:  

• Errors should be disclosed even if the information is not 
essential to informed decision-making.  

Truth-Telling:  

• A prerequisite to a patient accessing appropriate 
compensation for their injuries. 

Justice and Fairness:  



Key elements to understand in disclosure process 
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Patient 
preferences for 
error disclosure 

 

Disclosure 
communication 

skills 

Disclosure 
process and 

possible pitfalls 

  



Planning the content of the disclosure conversation 
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What were the errors in this case? Why did they happen? 

Patients have the right to know the truth and physicians have the responsibility to tell 
patients “the truth” about what happened. What is the truth? How should it be 
communicated to the patient? 

What are the pros and cons of using the following language to disclose this error?  

Should the physician explicitly say the words “error” or “mistake”? 

Should the physician accept responsibility for this error? If so, what specific language would 
communicate such acceptance of responsibility? 

Should the physician apologize and if so what words should they say? 



Disclosing errors 
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Making a sincere apology for a medical error is no easy task. 

In workshops with fake patients it is possible to see physicians sweating as they 
practice this. 

In an error disclosure, patients want to hear (1) an explicit statement that an error 
occurred, (2) what happened and (3) the implications for their health,(4)  why it 
happened, and (5) how recurrences will be prevented in the future for themselves 
and other patients. 

And they want an apology. Not a statement of regret like, ‘I'm sorry this happened 
to you,’ but a statement such as ‘I'm sorry I caused you harm. 



Optimal way to disclose errors  
U.S. National Quality Forum, the Canadian Patient Safety Institute, and the U.K.’s National Patient Safety Agency 
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Begin by stating there has been an error 

Describe the course of events, using nontechnical language 

State the nature of the mistake, consequences, and corrective 
action 

Express personal regret and apologize 

Elicit questions or concerns and address them 

Plan the next step and next contact with the patient 



Session: Disclosing Medical 
Errors to Patients: 
Considering Where, When, 
and How  

1. Wendy Levinson, 
MD, FACP 

1. Errors by other 

2. Thomas Gallagher, 
MD, FACP 

1. Follow words with 
actions 

3. Allen Kachalia, MD, 
JD, ACP Member 

1. Legal concerns: 
Reporting 

2. Ripple effects 

3. State Laws 
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Errors by other 



Wendy Levinson, MD, FACP 
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Errors by other 
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There must be institutional protocols. 

You should feel comfortable approaching your 
colleagues to discuss situations that arise. 

• The clinical situation. 
• The involvement of a physician with whom you were co-

managing, or a trainee. 
• The involvement of clinician who didn’t have direct contact 

with the patient.  

The disclosure strategy for errors by a 
colleague likely will depend on:  



Disclosing Medical Errors the Right Way.  

22 

Follow words with actions 



Thomas Gallagher, MD, FACP 
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Follow words with actions 
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The actions following an apology are as important as 
the words used in the apology. 

Those actions can include institutional changes. 
Patients often want to believe that their experience 
might lead to a positive change for others. 

Institutions have begun to embrace the idea that 
errors are their responsibility as well as the 
responsibility of individual clinicians 



Follow words with actions. INSTITUTIONS 
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Be candid and transparent about unanticipated outcomes. 

Conduct a rapid investigation. 

Offer a full explanation. 

Apologize as appropriate. 

Where appropriate, seek to provide for the patient’s and family’s financial needs 
resulting from the error, hopefully without having to resort to litigation.  

Build systematic patient safety analysis and improvement into its risk 
management plan. 



Follow words with actions. ACOUNTABILITY 
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• for information,  
• for our accepting responsibility,  
• for timely compensation [when appropriate], and  
• for a sense that we’ve learned from the mistake. 

Currently, ours is often a system of 
accountability that doesn’t adequately service 
the patient’s need: 

We need to demonstrate to the patient and the 
public that learning is happening; in many 
ways, this is the most important thing we miss. 
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Legal concerns: Reporting 



Allen Kachalia, MD, JD, ACP Member 

Disclosing Medical Errors the Right Way.  

28 

 Allen Kachalia, MD, JD, 
ACP Member. 

 Associate professor of 
Medicine at Harvard 
Medical School and 
associate Chief uality 
officer at Brigham and 
Women’s Hospital in 
Boston 



Legal concerns: Reporting 
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The top barrier to improving the culture around medical 
error disclosure is clinician fear.  

They are anxious about an unpredictable, punitive response 
from their institution, regulators, and malpractice insurers.  

This hampers efforts to learn [from mistakes] and to prevent 
recurrence. 

Physicians may have more peace of mind if they educate 
themselves about the regulatory and legal consequences of 
disclosure. 
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Ripple effects 



Ripple effects 
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Some argue that when you tell a patient you’ve made a mistake, you might be 
handing over a blank check. Even if you make an offer of compensation, the 
patient might be unhappy with that offer and still want to sue for more. However, 
others argue that if you [disclose] sincerely and honestly, patients may be less 
likely to sue you. 

A disclosure program at the University of Michigan, implemented in 2001, found 
that apologizing and offering compensation reduced patient claims. Comparing 
the before/after disclosure period up until 2007, the university saw claims drop 
by 36%. 

Now this doesn’t prove that disclosing and making offers will lower your liability 
experience, but it shows that one institution did this and their claims experience 
didn’t go through the roof; in fact, it got much better.  
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State laws 



State laws 

Disclosing Medical Errors the Right Way.  

33 

• Protects statements of apology or regret made at the time of an event 
against a claim in court. 

• The specifics of “I’m sorry” laws vary by state, with some protecting 
only expressions of sympathy and others protecting admissions of 
fault. In some cases, if a clinician makes an inconsistent statement 
about an error event later, the initial apology can be admissible in 
court.  

“I’m sorry” law:  

• A patient must give a clinician some notice about his or her intention 
to sue before actually doing so.  

• In Massachusetts, the cooling-off period is 6 months. The idea is in 
that in those 6 months, the parties have time to resolve the claim, to 
prevent it from becoming a lawsuit.  

“Cooling-off periods”:  



State laws 
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• Oregon State law of 2013. If a clinician or a patient wants help or 
fears negligence has occurred in a claim, she or he can file with the 
state’s patient safety commission. The commission will bring the 
parties together, help them find a mediator, and help resolve the 
claim so it doesn’t have to turn into a lawsuit. 

• So what Oregon is trying to do is to encourage people to openly talk 
about claims, provide a protected environment for doing this, and 
avoid reporting requirements all at the same time. 

“Improve mediation and encourage transparency” 
law: 

What’s more, since settlements that are reached through 
this process don’t result from a written claim, they are not 
reported to the National Practitioner Data Bank. 
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Summary  



Quote 
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“The risk that disclosing an error to a patient could prompt a 
law-suit can not be disregarded. However, the medical 

profession can not continue to ignore its failure to communicate 
effectively with patients that have been harmed by medical 

errors.  
 

Our patients unequivocally want and certainly deserve full 
disclosure of harmful medical errors.  

 
Rather than remaining paralyzed by the litigious health care 

environment we must start taking the necessary steps to achieve 
this goal [of disclosing medical errors the right way]” 

 
Thomas H. Gallaher, MD 

Wendy Levinson, MD 
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Source: journal.publications.chestnet.org 
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